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AN ACT to amend and rccnact §49-5-2 and §49-5-18 of the Codc
of West Virginia, 1931, as amendcd, all relating to juvenile
offenders; cxtending circuit court jurisdiction over juvenilc
status offcnders adjudicated delinquent for habitual truancy
until the juvenile reaches twenty-one ycars of age or complctes
a court ordered cducation plan; establishing an age limit on
adjudicatcd juvcniles attending regular, nonaltcrnative classes;
kccping the records of a juvenile proceeding confidential; and
rcmoving the requircment of scaling the rccords.

Be it enacted by the Legislature of West Virginia:

That §49-5-2 and §49-5-18 of thc Codc of West Virginia, 1931,
as amendcd, be amendcd and reenactcd to rcad as follows:

ARTICLE 5. JUVENILE PROCEEDINGS.
§49-5-2. Juvenile jurisdiction of circuit courts, magistrate

courts and municipal courts; constitutional
guarantees; hearings; evidence and transcripts.

—

(a) The circuit court has original jurisdiction of
procccdings brought undecr this article.

N

(%)

(b) If during a criminal procceding in any court it is
4 asccrtaincd or appcars that thc dcfendant is undcr the age of
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ninctcen ycars and was under the age of cighteen ycars at the
time of the alleged offense, the matter shall be immediately
certified to the juvenile jurisdiction of the circuit court. The
circuit court shall assume jurisdiction of the case in the same
manncr as cascs which arc originally instituted in the circuit
court by pectition.

(c) Notwithstanding any other provision of this article,
magistrate courts have concurrent juvenile jurisdiction with
the circuit court for a violation of a traffic law of West
Virginia, for a violation of section nine, article six, chapter
sixty, scction thrce or section four, article nine-a, chapter
sixteen, or scction nincteen, article sixtcen, chapter eleven of
this code, or for any violation of chapter twenty of this code.
Juveniles are liable for punishment for violations of these
laws in the same manncr as adults except that magistrate
courts have no jurisdiction to impose a sentence of
incarccration for the violation of thesc laws.

(d) Notwithstanding any other provision of this article,
municipal courts have concurrent juvenile jurisdiction with
the circuit court for a violation of any municipal ordinance
rcgulating traffic, for any municipal curfew ordinance which
is enforccable or for any municipal ordinancec rcgulating or
prohibiting public intoxication, drinking or posscssing
alcoholic liquor or nonintoxicating becr in public placcs, any
other act prohibited by scction nine, article six, chapter sixty
or scction nincteen, article sixtcen, chapter cleven of this
codc or undcrage possession or usc of tobacco or tobacco
products, as provided in article ninc-a, chapter sixteen of this
codc. Municipal courts may imposc the same punishment for
thesc violations as a circuit court excrcising its juvenile
jurisdiction could properly impose., cxcept that municipal
courts have no jurisdiction to imposc a scntence of
incarccration for the violation of thesc laws.
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(¢) A juvenile may be brought before the circuit court for
procccdings under this article only by the following mcans:

(1) By a juvecnile petition requcsting that the juvenile be
adjudicated as a status offcnder or a juvenile delinquent; or

(2) Bycertification or transfer to the juvenile jurisdiction
of the circuit court from the criminal jurisdiction of the circuit
court, from any forcign court, or from any magistratc courtor
municipal court in West Virginia.

(F) (1) If a juvenile commits an act which would be a
crime if committcd by an adult, and the juvenile is
adjudicated delinquent for that act, the jurisdiction of the
court which adjudged the juvenile delinquent continucs until
the juvenile becomes twenty-one ycars of age. The court has
the same power over that person that it had before he or she
became an adult, and has the further power to scntence that
person to a term of incarceration: Provided, That any such
term of incarccration may not excced six months. This
authority does not preclude the court from cxercising criminal
jurisdiction over that person if he or she violates the law after
becoming an adult or if the proceedings have been transferred
to the court’s criminal jurisdiction pursuant to scction tcn of
this article.

(2) If a juvcnile is adjudicated as a status offender
because he or she is habitually absent from school without
good cause, the jurisdiction of the court which adjudged the
juvenilc a status offendcr continucs until cither the juvenile
bccomes twenty-one ycars of age, complctes high school,
complctes a high school cquivalent or other cducation plan
approved by thc court, or the court othcrwisc voluntarily
rclinquishes jurisdiction, whichever occurs first. If the
jurisdiction of thc court is cxtcnded pursuant to this
subdivision, thc court has thc samc power over that pcrson
that it had bcforc he or she became an adult: Provided, That
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no person so adjudicated who has attaincd the age of ninetcen
may bc ordered to attend school in a rcgular, nonalternative
setting.

(g) A juvenile is entitled to bc admitted to bail or
rccognizance in thc same manner as an adult and shall be
affordcd the protection guaranteed by Article III of the West
Virginia Constitution.

(h) A juvenilc has the right to be effectively represented
by counscl at all stages of proceedings under the provisions
of this article. If the juvenile or the juvenile’s parent or
custodian exccutcs an affidavit showing that the juvenile
cannot afford an attomey, the court shall appoint an attorney,
who shall be paid in accordance with article twenty-one,
chapter twenty-nine of this code.

(i) In all proccedings under this article, the juvenile shall
be afforded a meaningful opportunity to be heard. This
includes thc opportunity to testify and to present and
cross-cxaminc witnesses. The general public shall be
excluded from all proccedings under this article except that
persons whosc prescence is requested by the parties and other
persons whom the circuit court determines have a legitimate
interest in the proccedings may attend: Provided, That in
cascs in which a juvcnile is accused of committing what
would bc a felony if the juvenile were an adult, an alleged
victim or his or her represcntative may attend any rclated
juvenile proccedings, at the discretion of the presiding
judicial officer: Provided, however, That in any casc in which
thc alleged victim is a juvenile, hc or she may bc
accompanicd by his or her parents or representative, at the
discrction of the presiding judicial officer.

(j) At all adjudicatory hcarings hcld undcr this article, all
procedural rights afforded to adults in criminal procccdings
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shall be afforded the juvenile unless spccifically provided
otherwise in this chapter.

(k) At all adjudicatory hcarings hecld under this article, the
rules of cvidence applicable in criminal cases apply,
including the rulc against written reports bascd upon hcarsay.

(1) Except for res gestac, extrajudicial statcments made by
a juvcnile who has not attaincd fourteen ycars of age to
law-cnforcement officials or while in custody arec not
admissiblc unless those statements were made in the presence
of the juvenile’s counsel. Exccpt for res gestae, extrajudicial
statcments madc by a juvenile who has not attaincd sixtecn
years of age but who is at Icast fourtecn ycars of age to
law-enforcement officers or while in custody, are not
admissible unless madc in the presence of the juvenile's
counscl or made in the prescnce of, and with the conscnt of,
the juvenile’s parent or custodian, and the parent or custodian
has been fully informed regarding the juvenile’s right to a
prompt dctention hearing, the juvenile’s right to counsecl,
including appointed counsel if the juvenile cannot afford
counsel, and the juvenile’s privilege against
sclf-incrimination.

(m) A transcript or recording shall bc made of all transfer,
adjudicatory and dispositional hecarings held in circuit court.
At the conclusion of cach of these hearings. the circuit court
shall make findings of fact and conclusions of law, both of
which shall appcar on the reccord. The court reporter shall
furnish a transcript of the procccdings at no charge to any
indigent juvenile who sccks review of any procceding under
this article if an affidavit is filed stating that ncither the
juvenile nor the juvenile’s parents or custodian have the
ability to pay for the transcript.

§49-5-18. Confidentiality of juvenile records.
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(a) One year after the juvenile’s eighteenth birthday, or
onc ycar after personal or juvenile jurisdiction has
tcrminatcd, whichever is later, the records of a juvenile
procceding conducted under this chapter, including, but not
limited to, law-enforcement files and records, may be kept in
a scparate sccure confidential place and the records may not
be inspected except by order of the circuit court.

(b) The rccords of a juvenile proceeding in which a
juvenile was transferrcd to criminal jurisdiction pursuant to
the provisions of section ten of this article shall be kept in a
scparate secure confidential place and the records may notbe
inspected except by ordcer of the circuit court if the juvenile
is subscquently acquitted or found guilty only of an offense
other than an offense upon which the waiver or order of
transfer was based, or if thc offense upon which the waiveror
order of transfer was bascd is subsequently dismissed.

(c) To keep the confidentiality of juvenile records, they
shall be rcturned to the circuit court in which the casc was
pending and be kcpt in a separate confidential file. The
rccords shall bc physically marked to show that they are to
rcmain confidential and shall be sccurely kept and filed in a
manncr so that no one can have access to determinc the
identity of the juvenile, except upon order of the circuit court.

(d) Marking the juvenile records to show they are to
rcmain confidential has the lcgal effcct of extinguishing the
offensc as if it never occurred.

(¢) The rccords of a juvenile convicted undcer the criminal
jurisdiction of the circuit court pursuant to subdivision (1),
subscction (d), scction ten of this article may not be marked
and kcpt as confidcntial.

(f) Any pcrson who willfully violatcs this scction is guilty
of a misdecmcanor and, upon conviction thercof, shall be fincd



33
34
35
36

7 [Enr. S. B. No. 601

not more than $1,000, or confincd in jail for not more than
six months, or both so fined and confincd, and is liable for

damages in the amount of $300 or actual damagcs, whichever
is greater.
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The Joint Committee on Enrolled Bills hereby certifics that
the foregoing bill is correctly enrolled.

Chairman House Committee
Originated in thc Senate.

In effect ninety days from passage.
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